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the request of the Administrative Law
Judge.

§10.84 Proof, variance, amendment of
pleadings.

In the case of a variance between the
allegations in a pleading and the evi-
dence adduced in support of the plead-
ing, the Administrative Law Judge
may order or authorize amendment of
the pleading to conform to the evi-
dence; provided, that the party who
would otherwise be prejudiced by the
amendment is given reasonable oppor-
tunity to meet the allegations of the
pleading as amended, and the Adminis-
trative Law Judge shall make findings
on any issue presented by the pleadings
as so amended.

§10.85 Motions and requests.

Motions and requests may be filed
with the Director of Practice or with
the Administrative Law Judge.

§10.86 Representation.

A respondent may appear in person
or may be represented by counsel or
other representative. The Director of
Practice may be represented by an at-
torney or other employee of the De-
partment of the Treasury.

§10.87 Administrative Law Judge.

(a) Appointment. An Administrative
Law Judge appointed as provided by 5
U.S.C. 3105, shall conduct proceedings
upon complaints for the disqualifica-
tion of appraisers.

(b) Powers of Administrative Law
Judge. Among other powers, the Ad-
ministrative Law Judge shall have au-
thority, in connection with any dis-
qualification proceeding assigned or re-
ferred to him/her, to do the following:

(1) Administer oaths and affirma-
tions;

(2) Make rulings upon motions and
requests, which rulings may not be ap-
pealed from prior to the close of a hear-
ing except at the discretion of the Ad-
ministrative Law Judge, in extraor-
dinary circumstances;

(3) Determine the time and place of
hearing and regulate its course and
conduct;

(4) Adopt rules of procedure and mod-
ify the same from time to time as occa-
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sion requires for the orderly disposi-
tion of proceedings;

(5) Rule upon offers of proof, receive
relevant evidence, and examine wit-
nesses;

(6) Take or authorize the taking of
depositions;

(7) Receive and consider oral or writ-
ten argument on facts or law;

(8) Hold or provide for the holding of
conferences for the settlement or sim-
plification of the issues by consent of
the parties;

(9) Perform such acts and take such
measures as are necessary or appro-
priate to the efficient conduct of any
proceeding; and

(10) Make initial decisions.

§10.88 Hearings.

(a) In general. The Administrative
Law Judge shall preside at the hearing
on a complaint for the disqualification
of an appraiser. Hearings shall be
stenographically recorded and tran-
scribed and the testimony of witnesses
shall be taken under oath or affirma-
tion. Hearings will be conducted pursu-
ant to 5 U.S.C. 556.

(b) Failure to appear. If either party
to the proceeding fails to appear at the
hearing after due notice thereof has
been sent to him/her, the right to a
hearing shall be deemed to have been
waived and the Administrative Law
Judge may make a decision by default
against the absent party.

§10.89 Evidence.

(a) In general. The rules of evidence
prevailing in courts of law and equity
are not controlling in hearings on com-
plaints for the disqualification of ap-
praisers. However, the Administrative
Law Judge shall exclude evidence
which is irrelevant, immaterial, or un-
duly repetitious.

(b) Depositions. The deposition of any
witness taken pursuant to §10.90 may
be admitted.

(c) Proof of documents. Official docu-
ments, records, and papers of the Inter-
nal Revenue Service or the Department
of the Treasury shall be admissible in
evidence without the production of an
officer or employee to authenticate
them. Any such documents, records,
and papers may be evidenced by a copy
attested or identified by an officer or
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employee of the Internal Revenue
Service or the Department of the
Treasury, as the case may be.

(d) Exhibits. If any document, record,
or other paper is introduced in evi-
dence as an exhibit, the Administrative
Law Judge may authorize the with-
drawal of the exhibit subject to any
conditions which he/she deems proper.

(e) Objections. Objections to evidence
shall be in short form, stating the
grounds of objection relied upon, and
the record shall not include argument
thereon, except as ordered by the Ad-
ministrative Law Judge. Rulings on
such objections shall be a part of the
record. No exception to the ruling is
necessary to preserve the rights of the
parties.

§10.90 Depositions.

Depositions for use at a hearing may,
with the written approval of the Ad-
ministrative Law Judge, be taken ei-
ther by the Director of Practice or the
respondent or their duly authorized
representatives. Depositions may be
taken upon oral or written interrog-
atories, upon not less than 10 days’
written notice to the other party be-
fore any officer duly authorized to ad-
minister an oath for general purposes
or before an officer or employee of the
Internal Revenue Service who is au-
thorized to administer an oath in inter-
nal revenue matters. Such notice shall
state the names of the witnesses and
the time and place where the deposi-
tions are to be taken. The requirement
of 10 days’ notice may be waived by the
parties in writing, and depositions may
then be taken from the persons and at
the times and places mutually agreed
to by the parties. When a deposition is
taken upon written interrogatories,
any cross-examination shall be upon
written interrogatories. Copies of such
written interrogatories shall be served
upon the other party with the notice,
and copies of any written cross-interro-
gation shall be mailed or delivered to
the opposing party at least 5 days be-
fore the date of taking the depositions,
unless the parties mutually agree oth-
erwise. A party upon whose behalf a
deposition is taken must file it with
the Administrative Law Judge and
serve one copy upon the opposing
party. Expenses in the reporting of

§10.93

depositions shall be borne by the party
at whose instance the deposition is
taken.

§10.91 Transcript.

In cases where the hearing is steno-
graphically reported by a Government
contract reporter, copies of the tran-
script may be obtained from the re-
porter at rates not to exceed the max-
imum rates fixed by contract between
the Government and the reporter.
Where a hearing is stenographically re-
ported by a regular employee of the In-
ternal Revenue Service, a copy thereof
will be supplied to the respondent ei-
ther without charge or upon the pay-
ment of a reasonable fee. Copies of ex-
hibits introduced at the hearing or at
the taking of depositions will be sup-
plied to the parties upon the payment
of a reasonable fee (Sec. 501, Pub. L. 82—
137, 65 Stat. 290 (31 U.S.C. 483a)).

§10.92 Proposed findings and conclu-
sions.

Except in cases where the respondent
has failed to answer the complaint or
where a party has failed to appear at
the hearing, the Administrative Law
Judge, prior to making a decision,
shall afford the parties a reasonable op-
portunity to submit proposed findings
and conclusions and supporting reasons
therefor.

§10.93 Decision of the Administrative
Law Judge.

As soon as practicable after the con-
clusion of a hearing and the receipt of
any proposed findings and conclusions
timely submitted by the parties, the
Administrative Law Judge shall make
the initial decision in the case. The de-
cision shall include (a) a statement of
findings and conclusions, as well as the
reasons or basis therefor, upon all the
material issues of fact, law, or discre-
tion presented on the record, and (b) an
order of disqualification or an order of
dismissal of the complaint. The Admin-
istrative Law Judge shall file the deci-
sion with the Director of Practice and
shall transmit a copy thereof to the re-
spondent or his attorney of record. In
the absence of an appeal to the Sec-
retary of the Treasury, or review of the
decision upon motion of the Secretary,
the decision of the Administrative Law
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